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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JESSE JAMES WHARTON,
Defendant-Appellant.

NO. 43330
Bannock County Case No.
CR-2010-15464

RESPONDENT'S BRIEF

Issue
Has Wharton failed to establish the district court abused its discretion, either by
revoking his probation, or by denying his Rule 35 motion for a reduction of his unified
sentence of eight years, with three years fixed, imposed following his guilty plea to
attempted strangulation?

Wharton Has Failed To Establish The District Court Abused Its Sentencing Discretion
Wharton pled guilty to attempted strangulation and the district court imposed a
unified sentence of eight years, with three years fixed, and retained jurisdiction. (R.,
pp.105-10.) Following the period of retained jurisdiction, the district court suspended
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Wharton’s sentence and placed him on supervised probation for five years. (R., pp.11624.)
Approximately four months later, Wharton violated his probation by consuming
alcohol and committing the new crime of driving under the influence, and the district
court continued him on supervised probation for five years. (R., pp.125-27, 169-72.)
Wharton subsequently violated his probation a second time by committing the new
crime of unlawful imprisonment, and the district court revoked his probation and ordered
the underlying sentence executed. (R., pp.185-86, 200-06.) Wharton filed a notice of
appeal timely from the district court’s order revoking probation. (R., pp.225-28.) He
also filed a timely Rule 35 motion for a reduction of sentence, which the district court
denied. (R., pp.207-08, 217-24.)
Wharton asserts the district court abused its discretion by revoking his probation
in light of his claim that, despite his commission of two additional, dangerous crimes
while on probation, his probation was “meeting the objective of rehabilitation while
providing adequate protection for society.” (Appellant’s Brief, pp.3-5.) Wharton has
failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to revoke probation also lies within the sound discretion of the district
court. State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v.
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992). When deciding whether to
revoke probation, the district court must consider “whether the probation [was] achieving
the goal of rehabilitation and [was] consistent with the protection of society.” Drennen,
122 Idaho at 1022, 842 P.2d at 701.
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At the disposition hearing for Wharton’s second probation violation, the district
court articulated the correct legal standards applicable to its decision and also set forth
its reasons for revoking Wharton’s probation and ordering the underlying sentence
executed. (Tr., p.140, L.7 – p.143, L.14.) The state submits Wharton has failed to
establish an abuse of discretion, for reasons more fully set forth in the attached excerpt
of the disposition hearing transcript, which the state adopts as its argument on appeal.
(Appendix A.)
Wharton next asserts the district court abused its discretion by denying his Rule
35 motion in light of his alcohol problem, desire for additional treatment, and because
he is “a husband, a father, a former Army medic and a reserve police officer.”
(Appellant’s Brief, pp.5-6.) If a sentence is within applicable statutory limits, a motion for
reduction of sentence under Rule 35 is a plea for leniency, and this Court reviews the
denial of the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203,
159 P.3d 838, 840 (2007). To prevail on appeal, Wharton must “show that the sentence
is excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” Id. Wharton has failed to satisfy his burden.
Although Wharton provided a letter in support of his Rule 35 motion, the letter
contained no new information. (4/27/15 Letter from Jesse Wharton.) Wharton’s alcohol
problem, desire for additional treatment, and the information that he had a wife and
children and was a former Army medic and a reserve police officer was all before the
district court prior to the time it revoked Wharton’s probation. (PSI, pp.4-7; Tr., p.138,
L.24 – p.139, L.1.) Because Wharton presented no new evidence in support of his Rule
35 motion, he failed to demonstrate in the motion that his sentence is excessive.
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Having failed to make such a showing, he has failed to establish any basis for reversal
of the district court’s order denying his Rule 35 motion.
Even if this Court addresses the merits of Wharton’s claim, Wharton has still
failed to establish an abuse of discretion, for reasons more fully set forth in the district
court’s Memorandum Decision and Order, which the state adopts as its argument on
appeal. (Appendix B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s orders
revoking Wharton’s probation and denying his Rule 35 motion for a reduction of
sentence.
DATED this 31st day of December, 2015.

/s/
JESSICA M. LORELLO
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 31st day of December, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
JESSICA M. LORELLO
Deputy Attorney General
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